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After the death of Ms. ClaraMassey Ely Cook (“Ms. Cook™), alast will and testament was admitted
to probate. Subsequently, a Petition for Probate of Holographic Will was filed by RuthelmaHill
(“Petitioner”), one of Ms. Cook’ s daughters. Petitioner apparently located what she claimed to be
a holographic will and sought to have certain property distributed in accordance with the terms of
thisdocument. Respondents are the remaining surviving children and agrandson of Ms. Cook, and
they collectively opposed the petition. The only issue before the Trial Court was whether the
handwritten document which Petitioner sought to have probated contained the necessary
testamentary intent to be considered Ms. Cook’ slast will and testament. TheTrial Court helditdid
not. We afirm.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the
Chancery Court Affirmed; Case Remanded.

D. MICHAEL SWINEY, J., delivered the opinion of the court, in which Houston M. GobbARD, P.J.,
and HErsCHEL P. FRANKS, J., joined.

Timothy P. Webb, Jacksboro, Tennessee, for the Appellant RuthelmaHill.
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OPINION

Background

Petitioner filed aPetition for Probateof Holographic Will after her mother, Ms. Cook,
passed away. Petitioner alleged that what wasthought to be her mother’ slast will and testament had
been admitted to probate, but she had subsequently located a more recent handwritten will. The
handwritten document Petitioner sought to have probated appears to be written on stationery and
provides as follows:

Q) Redlestate at Rogers Boat to be devideed beween Ira
Massey’s children

(2 Bank accounts and CD go to Ruthdma Hull !

Petitioner’ s mother signed the document, which was dated 3/5/96, and it was witnessed by Roberta
Baker and Ruby Hupp. Baker and Hupp supplied virtually identical affidavits stating the document
was written and signed by Ms. Cook, and they thought they were witnessing a last will and
testament.

Ms. Cook’s other surviving children and a grandson opposed the admission of this
handwritten document to probate, claiming it did not meet the requirements of a holographic will.
Apparently, it is undisputed that the document Petitioner sought to probateisin the handwriting of
Ms. Cook, except for thewitness' signatures. Theonly issuethe partieslitigated waswhether it was
Ms. Cook’ stestamentary intent for this document to be consdered her last will and tesament. Both
parties submitted briefs to the Trial Court on this issue. Petitioner argued the proposed will
possessed the necessary testamentary intent to be awill based on thelanguage used by Ms. Cook.
Petitioner claims Ms. Cook certainly intended to dispose of her property with this document, as
evidenced by the specific language used, i.e., “to be divided” and “go to”.

The Respondents argued the proposed will lacked the necessary testamentary intent
as evidenced by the following, which we quote from their brief filed with the Trial Court:

The document makes no mention of being awill.
The first word in it has been marked through.

The second paragraph contains the word attorney, totally out
of context and also marked through.

1 After writing “(1)”, Ms. Cook wrote the word “Bank”, then scratched through thisword. After writing “(2)
Bank”, M's. Cook wrote the word “attorney”, then scratched through this word as well.
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No mention is made of previous wills or intent to revoke
previouswills.

A living husband is totally ignored.

The Court judicially knows as a result of case # 14,766 that
Petitioner herein, filed a petition on September 10, 1998 alleging
incompetency of thisalleged testator which after Guardian Ad Litem
report resulted in Ms. Hull being appointed Conservator.

Petitioner herein, has therefore been Conservator, proponent
of the duly executed will, and now proponent of an alleged
hol ographicwill and standsto gainfinancially if ableto repudiatethe
first will which she propounded.

Counsel for Petitioner then filed a Notice setting this matter for hearing on May 9,
2001. After ahearing, the Trial Court entered an Order which states:

This cause came to be heard the 9" day of May, 2001, ...
upon the Petition to Probate Holographic Will, arguments of counsel
and the record as awhole, and for good cause shown:

IT IS THEREFORE, ORDERED, ADJUDGED and
DECREED as Follows:;

1 That the Instrument referenced in the Petition for
Probate of Holographic Will shall not be deemed a
holographic will....

Petitioner filed amotion for anew trial which apparently washeard on July 11, 2001.
Based on the “arguments of counsel and therecord asawhol€e’, the Trial Court denied the motion.
Petitioner appeals, claiming the Trial Court erred in concluding there was insufficient testamentary
intent for the holographic will to be probated.

Discussion

A review of findings of fact by atrial court is de novo upon the record of the trial
court, accompanied by a presumption of correctness, unless the preponderance of the evidence is
otherwise. Tenn. Rule App. P. 13(d); Brooksv. Brooks, 992 S.W.2d 403, 404 (Tenn. 1999). Review
of questionsof law isde novo, without apresumption of correctness. See Nelsonv. Wal-Mart Sores,
Inc., 8 S.W.3d 625, 628 (Tenn. 1999). Tennesseelaw permitsajury to resolveissuesin acontested
caseinvolving the validity of awill. See Tenn. Code Ann. 8 32-4-107)(a). Itisfor thejury or other
fact-finder “to determine from all the evidence, intrinsic or extrinsic, whether or not the testator
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intended the instrument to operate as hiswill.” Scott v. Atkins, 314 SW.2d 52, 56-57 (Tenn. Ct.
App. 1957).

Theonly issueon appeal iswhether the preponderance of theevidenceweighsagainst
the Trial Court’s factual determination regarding whether the necessary testamentary intent was
present for the document at issue to be considered Ms. Cook’ slast will and testament. Asrelevant
tothisappeal, all this Court has been provided isacopy of the Petition, the aleged holographic will,
and theargumentsin the parties’ briefsfiled with the Trial Court and this Court. Respondents also
note in their brief before this Court that the document, the purported holographic will, makes no
mention of death or any other contingency. Respondents also argue this document is as much
evidence of Ms. Cook’ sintent to make a present or future gift asit isto be awill to be effective at
her death. We have not been provided a copy of the transcript of the hearing and have no way of
knowingif therewasany livetestimony, what argumentswere actually advanced, etc. Accordingly,
we cannot ascertain exactly why the Trial Court ruled in the manner inwhich it did. Likewise, we
have not been provided atranscript of the hearing on Petitioner’ smotion for anew trial. Infact, we
cannot even ascertain why Petitioner claimed she was entitled to anew trial.

Petitioner had the duty "to prepare a record which conveys a fair, accurate and
completeaccount of what transpired in thetrial court with respect to theissueswhich formthebasis
of the appeal.” Nickasv. Capadalis, 954 S.W.2d 735, 742 (Tenn. Ct. App. 1997). In the absence
of an adequate record on appeal, this Court will presume the Trial Court’s rulings were supported
by sufficient evidence. See, e.g., Satev. Oody, 823 S.W.2d 554, 559 (Tenn. Crim. App. 1991). Our
review of Petitioner’s brief shows the problems resulting from the lack of an adequate record.
Petitioner arguesthat Ms. Cook “ attempted to passto othersall property to which shehad aright to
deviseor bequeath . ..”, andthat all of Ms. Cook’ sother property was held astenants by the entirety
with her husband. The problem is that Petitioner’s brief nowhere references where in the record
thesefactsareto befound. Likewise, we found no evidence in the record showing any such facts.
Based on the scant record on appeal, we believe therewas evidence to support thearguments of both
Petitioner and Respondents. However, we cannot say the evidence preponderates against the
conclusion of the Trial Court.

Conclusion

The judgment of the Trial Court isaffirmed, and thiscause isremanded to the Trial
Court for such further proceedings as may berequired, if any, consistent with this Opinion, and for
collection of the costs below. The costs on appeal are assessed against the Appellant, Ruthelma
Hull, and her surety.

D. MICHAEL SWINEY, JUDGE



